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CULTURE, TOURISM, EUROPE AND EXTERNAL AFFAIRS COMMITTEE 
 

AGENDA 
 

15th Meeting, 2020 (Session 5) 
 

Thursday 18 June 2020 
 
The Committee will meet at 9.00 am in a virtual meeting and will be broadcast on 
www.scottishparliament.tv. 
 
1. Subordinate legislation: The Committee will take evidence on the UEFA 

European Championship (Scotland) Act 2020 (Ticket Touting Offence) 
(Exceptions for Use of Internet etc.) (Scotland) Regulations 2020 
(SSI 2020/draft) from— 

 
Fiona Hyslop, Cabinet Secretary for Economy, Fair Work and Culture, 
Lucy Carmichael, Bill Team Leader, and Ninian Christie, Solicitor, Scottish 
Government. 
 

2. Subordinate legislation: Fiona Hyslop (Cabinet Secretary for Economy, Fair 
Work and Culture) to move— 

 
S5M-21917—That the Culture, Tourism, Europe and External Affairs 
Committee Committee recommends that the UEFA European 
Championship (Scotland) Act 2020 (Ticket Touting Offence) (Exceptions 
for Use of Internet etc.) (Scotland) Regulations 2020 [draft] be approved. 
 

3. Negotiation of the future relationship between the European Union and 
the UK Government: The Committee will take evidence from— 

 
Michael Russell, Cabinet Secretary for the Constitution, Europe and 
External Affairs, and David Barnes, Deputy Director, EU Exit Strategy and 
Negotiations, Scottish Government. 
 

4. Consideration of evidence (in private): The Committee will consider the 
evidence heard earlier in the meeting. 
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Culture, Tourism, Europe and External Affairs Committee 
 

15th Meeting, 2020 (Session 5), Thursday 18 June 2020 
 

Subordinate Legislation 
 

Overview of instrument 
 
1. The following instrument, subject to affirmative procedure, is being considered at 

today’s meeting: 
 

• The UEFA European Championship (Scotland) Act 2020 (Ticket Touting 

Offence) (Exceptions for Use of Internet etc.) (Scotland) Regulations 2020 

 
Background 
 
2. The purpose of these regulations is to help ensure delivery of the Union of 

European Football Associations (UEFA) European Football Championship which 
will be hosted, in part, in Glasgow in summer 2021.  
 

3. The UEFA European Championship (Scotland) Act 2020 (2020 Act)1 provides 
the overarching framework governing the Championship, including making it a 
criminal offence to tout a Championship ticket. These regulations specify 
circumstances in which making facilities available in connection with electronic 
communications or the storage of data is, or is not, to be capable of constituting 
a touting offence. 

 
4. The instrument is attached at Annexe A and the policy note for the instrument is 

attached at Annexe B.  
 
5. The Committee needs to report on this instrument by 13 September 2020. 
 
Delegated Powers and Law Reform Committee consideration 
  
6. The Delegated Powers and Law Reform Committee considered this instrument 

at its meeting on 9 June 2020 and determined that it did not need to draw the 
attention of the Parliament to the instrument on any grounds within its remit. 

 
Procedure 

 
7. Under Rule 10.6.1 (a), this instrument is subject to affirmative resolution before 

it can be made.  It is for the Culture, Tourism, Europe and External Affairs 
Committee to recommend to the Parliament whether the draft instrument should 
be approved. 
 

8. The Cabinet Secretary for Economy, Fair Work and Culture has, by motion S5M-
21917 (set out in the agenda) proposed that the Committee should recommend 

                                            
1 https://www.legislation.gov.uk/asp/2020/1/contents/enacted  

https://www.parliament.scot/S5_Delegated_Powers/Minutes/200609DPLRMinutes.doc.pdf
https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-21917&ResultsPerPage=10
https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-21917&ResultsPerPage=10
https://www.legislation.gov.uk/asp/2020/1/contents/enacted
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the approval of this statutory instrument. The Cabinet Secretary will attend in 
order to speak to and move the motion. Ahead of the formal debate (as part of 
an earlier agenda item), there will be an opportunity for members to ask 
questions of the Cabinet Secretary and her officials on the background to and 
purpose of this instrument. 
 

9. At the end of the debate, the Committee must decide whether or not to agree the 
motion, and then report to Parliament accordingly. 
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ANNEXE A 
 

Draft Regulations laid before the Scottish Parliament under section 32(2) of the UEFA European 
Championship (Scotland) Act 2020 and paragraph 2(2) of Schedule 2 to the European Communities Act 

1972 for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2020 No.  

SPORTS GROUNDS AND SPORTING EVENTS 

The UEFA European Championship (Scotland) Act 2020 (Ticket 

Touting Offence) (Exceptions for Use of Internet etc.) (Scotland) 

Regulations 2020 

Made - - - - 2020 

Coming into force in accordance with regulation 1(1) 

1.The Scottish Ministers make the following Regulations in exercise of the powers conferred by sections 5 

and 32(1) of the UEFA European Championship (Scotland) Act 2020(2) and section 2(2) of the European 

Communities Act 1972(3) and all other powers enabling them to do so. 

2.In accordance with section 32(2) of the UEFA European Championship (Scotland) Act 2020 and 

paragraph 2(2) of Schedule 2 to the European Communities Act 1972, a draft of this instrument has been 

laid before and approved by resolution of the Scottish Parliament. 

Citation, commencement, cessation and extent 

—(1) These Regulations may be cited as the UEFA European Championship (Scotland) Act 2020 (Ticket 

Touting Offence) (Exceptions for Use of Internet etc.) (Scotland) Regulations 2020 and come into force on 

the day after the day on which they are made. 

                                            
(2) 2020 asp 1. 

(3) 1972 c.68 (“the 1972 Act”).  The 1972 Act was repealed by section 1 of the European Union 
(Withdrawal) Act 2018 (c.16) (“the 2018 Act”) with effect from exit day (see section 20 of the 2018 Act), 
but saved, subject to modifications, until IP completion day by section 1A of that Act.  Section 1A of the 
2018 Act was inserted by the European Union (Withdrawal Agreement) Act 2020 (c.1) (“the 2020 Act”), 
and defines “IP completion day” by reference to section 39(1) to (5) of the 2020 Act. Section 2(2) was 
amended by the Scotland Act 1998 (c.46) (“the 1998 Act”), schedule 8, paragraph 15(3) (which was 
amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  
Section 2(2) was also amended by section 27(1)(a) of the 2006 Act and by the European Union 
(Amendment) Act 2008 (c.7) (“the 2008 Act”), section 3(3) and schedule 1, Part 1.  Paragraph 1A of 
Schedule 2 was inserted by section 28 of the Legislative and Regulatory Reform Act 2006 and amended 
by Part 1 of the Schedule to the European Union (Amendment) Act 2008 and S.I. 2007/1388.  The 
functions conferred upon the Minister of the Crown under section 2(2), insofar as within devolved 
competence, were transferred to the Scottish Ministers by virtue of section 53 of the 1998 Act. Section 
2(2) is relied upon in relation to regulation 3. 
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These Regulations cease to have effect on the day on which the Act ceases to have effect. 

These Regulations extend to Scotland only. 

Interpretation 

—(2) In these Regulations— 

“the Act” means the UEFA European Championship (Scotland) Act 2020, 

“EEA state” means a state which for the time being is a member State of the European Union or a 

Contracting Party to the Agreement on the European Economic Area signed at Oporto on 2 May 1992(4), 

together with the Protocol adjusting that Agreement signed at Brussels on 17th March 1993(5), as 

modified or supplemented from time to time, 

“information society service” has the meaning given in Article 2(a) of Directive 2000/31/EC of the 

European Parliament and of the Council on certain legal aspects of information society services, in 

particular electronic commerce, in the Internal Market(6), 

“information society service provider” means a person providing an information society service, 

“law enforcement officer” means— 

a constable, or 

an enforcement officer within the meaning of section 17 of the Act, 

“recipient” means a person who (whether for professional purposes or not) uses an information society 

service, in particular for seeking information or making it accessible, and 

“the touting offence” means the offence in section 2(1) of the Act. 

For the purposes of these Regulations— 

an information society service provider is “established” in a country or territory if the provider— 

effectively pursues an economic activity using a fixed establishment in that country or territory 

for an indefinite period, and 

is a national of an EEA state or a body mentioned in Article 54 of the Treaty on the Functioning 

of the European Union(7), 

the presence or use in a particular place of equipment or other technical means of providing an 

information society service is not itself sufficient to constitute the establishment of an information 

society service provider, and 

where it cannot be decided from which of a number of establishments an information society service is 

provided, the service is to be regarded as provided from the establishment at the centre of the 

information society service provider’s activities relating to that service. 

Information society services: preconditions in relation to taking proceedings for the touting offence 

against providers established in an EEA state 

—(3) Where an information society service provider is established in an EEA state, proceedings for the 

touting offence cannot be taken against that provider in respect of anything done by the provider in providing 

                                            
(4) Command Paper 2073 and OJ L 1, 3.1.1994, p.3. 

(5) Command Paper 2183 and OJ L 1, 3.1.1994, p.572. 

(6) OJ L 178, 17.7.2000, p.1.  The Directive has been incorporated into the EEA agreement by 
Decision 91/2000 of the EEA Joint Committee (OJ L 7, 11.1.2001, p.13).  Article 2(a) defines 
“information society services” to mean “services” within the meaning of Article 1(2) of Directive 98/34/EC 
(OJ L 204, 21.7.1998, p.37) as amended by Directive 98/48/EC (OJ L 217, 5.8.1998, p.18) which 
provides that it is any service normally provided for remuneration, at a distance, by means of electronic 
equipment for the processing (including digital compression) and storage of data, and at the individual 
request of a recipient of a service. 

(7) OJ C 115, 9.5.2008, p.47. 

http://www.legislation.gov.uk/european/directive/2000/0031
http://www.legislation.gov.uk/european/decision/1998/0034
http://www.legislation.gov.uk/european/decision/1998/0048
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that service (including in the United Kingdom), unless the derogation and cooperation conditions in this 

regulation are satisfied. The derogation condition is that the proceedings— 

are necessary to pursue any of the public interest objectives, 

are taken against an information society service which prejudices that objective or presents a serious and 

grave risk of prejudice to it, and 

are proportionate to that objective. 

The public interest objectives are— 

public policy, in particular the prevention, investigation, detection and prosecution of the touting 

offence, and 

the protection of consumers, including investors. 

The cooperation condition is that a law enforcement officer— 

has requested the EEA state in which the information society service provider is established to take 

measures which the officer considers to be of equivalent effect under the law of the EEA state and 

the EEA state has failed to take the measures, and 

has notified the European Commission and the EEA state of the intention to take proceedings. 

Information society services: exception for mere conduit 

—(4) Where an information society service provider provides so much of an information society service 

as consists in— 

the provision of access to a communication network, or 

the transmission in a communication network of information provided by the recipient of the service, 

anything done by the provider in providing that part of the service is not capable of constituting the touting 

offence. 

Paragraph (1) applies only if the provider does not— 

initiate the transmission, 

select the recipient of the transmission, or 

select or modify the information contained in the transmission. 

For the purposes of paragraph (1), the provision of access to a communication network, and the 

transmission of information in a communication network, includes the automatic, intermediate and transient 

storage of the information transmitted so far as the storage is solely for the purpose of carrying out the 

transmission in the network. 

Paragraph (3) does not apply if the information is stored for longer than is reasonably necessary for the 

transmission. 

Information society services: exception for caching 

—(5) Where an information society service provider provides so much of an information society service 

as consists in the transmission in a communication network of information provided by a recipient of the 

service, anything done by the provider in connection with the automatic, intermediate and temporary storage 

of information so provided is not capable of constituting the touting offence if— 

the storage of the information is solely for the purpose of making more efficient the onward transmission 

of the information to other recipients of the service at their request, and 

the condition in paragraph (2) is satisfied. 

The condition is that the provider— 

does not modify the information, 

complies with such conditions as are attached to having access to the information, and 

where paragraph (3) applies, expeditiously removes the information or disables access to it. 
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This paragraph applies if the provider obtains actual knowledge that— the information at the initial source 

of the transmission has been removed from the network, 

access to it has been disabled, or 

a court or administrative authority has required the removal from the network of, or the disablement of 

access to, such information. 

Information society services: exception for hosting 

—(6) Where an information society service provider provides so much of an information society service 

as consists in the storage of information provided by a recipient of the service, anything done by the provider 

in providing that part of the service is not capable of constituting the touting offence if— 

the information society service provider had no actual knowledge when the information was provided 

that its provision amounted to a contravention of the touting offence, or 

on obtaining actual knowledge that the provision of the information amounted to a contravention of the 

touting offence, the information society service provider expeditiously removed the information or 

disabled access to it. 

Paragraph (1) does not apply if the recipient of the service is acting under the authority or control of the 

information society service provider. 
 

 

 

 

 

 Name 

 Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

Date 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make provision in relation to the circumstances in which making facilities available in 

connection with electronic communications or the storage of data is, or is not, capable of constituting an 

offence under section 2(1) of the UEFA European Championship (Scotland) Act 2020 (“the touting 

offence”). They also ensure compliance with Directive 2000/31/EC on certain legal aspects of information 

society services in the Internal Market (OJ L 178, 17.7.2000, p.1) (“the Directive”). They cease to have effect 

on the same day that the Act ceases to have effect. 

Regulation 3 provides that proceedings for the touting offence cannot be taken against an information society 

service provider based in an EEA state, in respect of anything done by the provider in providing that service, 

unless the derogation and cooperation conditions are met. This ensures that the touting offence provisions 

comply with Article 3(2) and (4) of the Directive . 

Regulations 4 to 6 specify circumstances involving mere conduit, caching and hosting of information society 

services which are not capable of constituting the touting offence. These ensure that the touting offence 

provisions comply with Articles 12 to 14 of the Directive. 
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ANNEXE B 
POLICY NOTE 

 

THE UEFA EUROPEAN CHAMPIONSHIP (SCOTLAND) ACT 2020 (TICKET 
TOUTING OFFENCE) (EXCEPTIONS FOR USE OF INTERNET etc) (SCOTLAND) 

REGULATIONS 2020 
 

SSI 2020/XXX 

 
The above instrument was made in exercise of the powers conferred by section 5 of 
the UEFA European Championship (Scotland) Act 2020 and section 2(2) of the 
European Communities Act 1972.  The instrument is subject to affirmative procedure. 

 

Purpose of the instrument 
The purpose of these regulations is to help ensure successful delivery of the Union 
of European Football Associations (UEFA) European Football Championship (the 
Championship) which will be hosted, in part, in Glasgow in summer 2021.  
 
The UEFA European Championship (Scotland) Act 2020 (2020 Act)8 provides the 
overarching framework governing the Championship, including making it a criminal 
offence to tout a Championship ticket. These regulations specify circumstances in 
which making facilities available in connection with electronic communications or the 
storage of data is, or is not, to be capable of constituting a touting offence. 
 

 

Policy Objectives  
 
To commemorate the 60th Anniversary of the European Football Championship in 
2020, the Union of European Football Associations (UEFA) is providing a “EURO for 
Europe.” Twelve cities will host matches, including Glasgow.  Due to the Coronavirus 
pandemic, the Championship has been postponed from summer 2020 until summer 
2021. 
 
Measures to prevent the touting of Championship tickets are provided for in the 2020 
Act.  In particular, section 2 of the 2020 Act creates an offence (“the touting offence”) 
to sell, offer to sell, expose for sale, advertise, make available or give away a 
Championship ticket, for an amount exceeding the ticket’s face value or with a view to 
making a profit.  The touting offence applies to acts done in or outwith Scotland.  The 
2020 Act specifies certain exceptions to the touting offence, for auctions of tickets 
where the proceeds are given to a charity (section 3), as amended by the Coronavirus 
(Scotland) (No.2) Bill9, certain advertisers (section 4) and a partial exemption for UEFA 
(section 2(4)). 
 
The policy objective of these regulations is to help ensure successful delivery of the 
Championship by meeting the commercial rights protection required by UEFA in 
relation to prohibiting ticket touting. This will have consequential benefits in terms of 
supporting fair access to tickets for the public. The regulations will help to ensure that 

                                            
8 https://www.legislation.gov.uk/asp/2020/1/contents/enacted  
9 https://beta.parliament.scot/bills/coronavirus-scotland-no2-bill  

https://www.legislation.gov.uk/asp/2020/1/contents/enacted
https://beta.parliament.scot/bills/coronavirus-scotland-no2-bill
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the ticket touting offence is proportionate in its impact by specifying circumstances 
involving mere conduit, caching and hosting of information society services which are 
not capable of constituting the touting offence. The regulations set out preconditions 
in relation to taking action on the touting offence against providers established in 
European Economic Area states. The regulations maintain the policy that the Scottish 
Ministers had indicated would be in place had the United Kingdom not exited the 
European Union on 31 January 2020.  
 

Consultation  
 
As the requirement for legislation was confirmed at a late stage there has not been 
sufficient time for a public consultation. The Scottish Government has used the 
Glasgow Commonwealth Games Act 2008 (Ticket Touting Offence) (Exceptions for 
Use of Internet etc.) (Scotland) Regulations 2012 (2012 Regulations) as a basis for 
these regulations. The 2012 Regulations were subject to a 12 week public 
consultation.   
 
In order to seek views on the policy in the regulations for the Championship, illustrative 
regulations were shared with Parliament on 17 October 201910. The illustrative 
regulations were also shared with Local Organising Committee11 partners and a 
number of other stakeholders including the UEFA, Glasgow Life, the Scottish Police 
Federation, and football supporter’s organisations.   
 
No comments were received in relation to the content of these regulations, although 
there was broad support for the creation of a ticket touting offence during the 
Parliamentary consideration of the 2020 Act. 
 
Impact Assessments 
 
An Equality Impact Assessment (EQIA) has been completed and was published by 
the Scottish Government in September 201912. No changes to this are considered to 
be required in light of these regulations. 
 
A Pre Screening Strategic Environmental Assessment (SEA) was carried out for the 
Bill and regulations.  There are no complex, widespread, long lasting or serious 
environmental effects expected as a result of the introduction of the legislation. A 
separate Sustainability Strategy has been developed for the wider event and will be 
implemented by Glasgow Life and partners. 
 

                                            
10 
https://www.parliament.scot/S5_European/Inquiries/CTEEA_2019.10.17_MinEuropetoConvenerUEFA
.pdf  
11 Section 33(4) of the 2020 Act provides that members of the LOC are: Glasgow City Council, 
Hampden Park Limited, the Police Service of Scotland, the Scottish Football Association, the Scottish 
Ministers, VisitScotland, and where an organisation, company or body is no longer able to participate 
in the committee, such replacement organisation, company or body as the remaining members of the 
committee consider appropriate. 
12 https://www.gov.scot/publications/uefa-european-championship-scotland-bill-results-eqia/ 

 

https://www.parliament.scot/S5_European/Inquiries/CTEEA_2019.10.17_MinEuropetoConvenerUEFA.pdf
https://www.parliament.scot/S5_European/Inquiries/CTEEA_2019.10.17_MinEuropetoConvenerUEFA.pdf
https://www.gov.scot/publications/uefa-european-championship-scotland-bill-results-eqia/
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A Children’s Rights and Wellbeing Impact Assessment Screening was carried out for 
the 2020 Act and regulations. There are considered to be no direct impacts on children 
and young people and any indirect impacts are considered to be positive overall but 
minor in their impact.  No issues regarding children and young people have been 
raised by partners or those we have engaged with during the development process for 
the regulations. 
 
The Scottish Government is satisfied that the 2020 Act and regulations will have no 
differential effect on island communities. The Scottish Government is also satisfied 
that a Fairer Scotland duty assessment is not required for these regulations.  A Data 
Protection Impact Assessment is not required as these regulations will not result in the 
collection of personal data.  
 
Financial Effects  
 
A final Business and Regulatory Impact Assessment (BRIA) has been completed13 
and this takes into account the policy included in these regulations.  
 
These regulations are not considered to have any significant financial effect on the 
Scottish Government, local government or on business. UEFA is the only authorised 
seller of tickets in the primary and secondary market and so there is no legitimate 
market for other providers in reselling Championship tickets. However, in creating 
exceptions to the ticket touting offence, the regulations will ensure that businesses 
that merely conduit, cache and host information society services are not captured by 
the offence, helping to ensure that it is proportionate in its impact.    
 
Further details on the expected financial effects associated with implementing the 
2020 Act as a whole are set out in the Financial Memorandum.14 
 
Scottish Government 
Directorate for Culture, Tourism and Major Events 
1 June, 2020 

 
 

 

                                            
13https://www.gov.scot/publications/uefa-european-championship-bill-bria/pages/4/ 
14 
https://www.parliament.scot/S5_Bills/UEFA%20European%20Championship%20Bill/SPBill54FMS052
019.pdf  

https://www.gov.scot/publications/uefa-european-championship-bill-bria/pages/4/
https://www.parliament.scot/S5_Bills/UEFA%20European%20Championship%20Bill/SPBill54FMS052019.pdf
https://www.parliament.scot/S5_Bills/UEFA%20European%20Championship%20Bill/SPBill54FMS052019.pdf
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Culture, Tourism, Europe and External Affairs Committee 
 

15th Meeting, 2020 (Session 5), Thursday 18 June 
 

Negotiation of the future relationship between the European Union and the UK 
Government 

 
Note by the Clerk 

 
Introduction 
 
1. The Committee is currently holding a series of evidence sessions assessing the 

current position of the future relationship negotiations between the EU and the UK 
Government.  Details of the Committee’s scrutiny of the negotiations can be 
accessed at— 
www.parliament.scot/parliamentarybusiness/CurrentCommittees/114740.aspx 

 
Evidence session  
 

2. This meeting is intended to provide an opportunity to obtain the Scottish 
Government’s perspective on the future relationship negotiations.  The Committee 
will take evidence in a virtual meeting from— 
 

• Michael Russell MSP, Cabinet Secretary for the Constitution, Europe and 
External Affairs; and 
 

• David Barnes, Deputy Director, EU Exit Strategy and Negotiations. 
 
Supporting Information 
 
3. The Cabinet Secretary for the Constitution, Europe and External Affairs previously 

gave evidence to the Committee on the future relationship negotiations on 20 
February 2020.  On 30 April 2020, the Convener wrote to the Cabinet Secretary 
seeking an update on the Scottish Government’s current assessment of the degree 
of progress in the negotiations and specifically with regard to four key issues as 
follows— 
 

• The Scottish Government’s perspective on the UK Government’s position 
that it does not intend to seek an extension to the transition period; 
 

• What degree of involvement or discussion the Scottish Government has had 
to date with the UK Government with regard to the UK Government position 
in the negotiating rounds that have taken place to date; 

 

• An update on what contingency planning the Scottish Government is making 
for a No Deal outcome from the future relationship negotiations; 

 

• What discussions the Scottish Government has had with regard to the 
deliberations of the Specialised Committee on the Protocol on Ireland / 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/114740.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12530
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12530
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Northern Ireland and the impact of the Protocol on Scotland and, in 
particular, the South West of Scotland. 

 
4. The Cabinet Secretary replied to the Convener on 26 May 2020.  Copies of both 

letters are provided in Annexe A to this paper.  In addition, the Cabinet Secretary 
wrote to the Convener on 3 June 2020 regarding the publication of the Scottish 
Government document ‘Covid-19: the Case for Extending the Brexit Transition 
Period’.  A copy of this letter is provided in Annexe B. 
 

5. The Cabinet Secretary also wrote to the Convener on 26 May 2020 regarding the 
meeting of the Joint Ministerial Committee on European Negotiations (JMC-EN) on 
21 May.  This represented the first meeting of the JMC-EN since 28 January 2020. 
 

6. The issue of inter-governmental relations and the extent to which the Scottish 
Government, and indeed the Northern Ireland Executive and Welsh Government, 
has any input into the UK Government’s negotiating position has been a constant 
theme throughout the Committee’s scrutiny of the Brexit process since 2016.  In this 
regard, it is useful to recap aspects of the Committee’s scrutiny of IGR during the 
current Parliamentary session.  An overview of key recommendations made by the 
Committee in relation to IGR is provided in Annexe C. 
 

7. The UK Government’s lead negotiator, David Frost, wrote to the European Union’s 
lead negotiator, Michel Barnier, on Tuesday 19 May, following the publication of 
draft legal texts by the UK Government.  These letters provided an overview of the 
positions of the two parties to the negotiations in mid-May.  These letters are 
provided in Annexe D. 
 

Supporting Information 
 

8. Publications on the future UK-EU relationship negotiations of relevance to this 
evidence session include— 

 

• European Commission Draft text of the Agreement on the New Partnership 
with the United Kingdom, 18 March 2020 
 

• UK Government’s draft legal texts, Our Approach to the Future Relationship 
with the EU, 19 May 2020. 

 

 
Stephen Herbert 

Clerk 
Culture, Tourism, Europe and External Affairs Committee 

15 June 2020 
 
  

https://www.gov.scot/publications/covid-19-case-extending-brexit-transition-period/
https://www.gov.scot/publications/covid-19-case-extending-brexit-transition-period/
https://www.parliament.scot/S5_European/General%20Documents/20200526_CabSecCEEAToConvener_JMC_EN.pdf
https://ec.europa.eu/info/publications/draft-text-agreement-new-partnership-united-kingdom_en
https://ec.europa.eu/info/publications/draft-text-agreement-new-partnership-united-kingdom_en
https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu
https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu
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ANNEXE A 
 
Correspondence from the Cabinet Secretary for the Constitution, Europe and 

External Affairs to the Convener of 26 May 2020 
 
Dear Joan  
 
Thank you for your letter, dated 30 April 2020, requesting an update in four areas of 
the EU-UK future relationship negotiations. I hope the information below is sufficient 
at this stage for the purposes of the committee. I note your invitation to attend the 
committee in person and look forward to providing more evidence once those 
arrangements are in place.  
 
Extending the transition period  
 
As you will be aware, the UK Government have made clear through a range of 
channels, that they will not extend the EU exit transition period despite the fact that 
the time available for future relationship negotiations has been seriously curtailed, and 
that the Withdrawal Agreement, sensibly in our view, explicitly provides for an 
extension by mutual agreement. This is an issue of very serious concern for the 
Scottish Government. It was already our position that the deadline for negotiations 
was unnecessarily short and required extending. The impact of the ongoing Covid-19 
pandemic has only served to strengthen this position.  
 
We are not alone in calling for an extension. Business leaders have made clear that 
many sectors will find it impossible to be ready for the end of 2020 in relation to EU 
exit, with the majority of businesses already in survival mode. Similar views have been 
expressed by political commentators, individual trade experts and politicians within 
member states. The Scottish Government continues to engage with the UK 
Government on this issue and have made clear that we believe the EU and UK should 
agree the longest possible extension to the transition period. 
 
Our understanding is that the UK Government continue to aim for a simple Free Trade 
Agreement based on existing EU precedent. This would fall far short of the Scottish 
Government position in many areas and its economic impact would be little better than 
that of no deal. And the differences between the EU and UK positions are so great 
that a no deal outcome is still a very serious threat.  
 
It is clearly now impossible for either governments or businesses to be ready for an 
end to transition on 31 December – bearing in mind that the arrangements to be 
implemented are still under negotiation. There is also a compelling economic 
argument for extending transition by the maximum two years. Given that the UK 
government is only seeking a basic Free Trade Agreement at best, it is inevitable that 
the end of transition will lead to a loss of economic growth, whether or not a deal is 
eventually reached. That loss will be unwelcome whenever it arises, but ending 
transition on 31 December will mean that this additional economic hit will come when 
the economy is still reeling from the impact of the COVID-19 crisis. I believe it is 
reckless to knowingly inflict this damage on an already fragile economic recovery, 
when it can easily be avoided.  
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Scottish Government involvement in shaping the UKG negotiating position  
 
The Scottish Government continues to seek meaningful engagement with the UK 
Government to develop a UK negotiating position that reflects the needs and interests 
of Scotland. We have focused effort in areas of devolved competence, where there is 
a specific Scottish interest, and/or where implementation of an agreement will be 
delivered by the Scottish Government.  
 
It is to my deep regret, despite innumerable contacts at official level and significant 
ministerial pressure from all the devolved governments, that we have fallen 
significantly short of what we think necessary. Whilst engagement at official level 
continues – punctuated with ministerial engagement by telephone and occasionally 
around the Joint Ministerial Committee (European Negotiations) – we remain very 
much in the dark as to the UK Government’s negotiating position and how it intends 
to make strategic choices in the final stages of negotiations. To illustrate the point, we 
were sent UK Government legal texts for the negotiations on 18 May, only hours before 
they were made public, and those texts were decided upon by UK ministers alone.  
 
A meeting of the Joint Ministerial Council (European Negotiations) was held on 21 
May, the first time since January this year. Despite the understandable impact of 
Covid-19 on ministerial availability, we have made clear to the UK Government during 
this hiatus that whilst negotiations were continuing the JMC(EN) should continue to 
meet, albeit virtually. As is customary, I shall write to the Committee separately 
regarding this meeting. 
 
In recent weeks, as rounds of negotiation have taken place, the UK government has 
made arrangements for devolved administrations to receive summarised readout of 
the talks after the event. There has been no attempt in advance of each round to agree, 
or even discuss, the positions the UK intends to take with ministers from devolved 
administrations, all of whom have called for this. In summary, despite the obvious 
legitimate Scottish interests in the negotiations and the fact that many aspects of them 
will fall to the Scottish Government to be implemented, UK ministers continue to make 
all decisions on the UK’s position unilaterally. 
  
No-deal contingency planning  
 
As with all areas of government, no-deal contingency planning has been undoubtedly 
impacted by Covid-19.  
 
The UK Government has failed to engage adequately with devolved administrations 
on EU exit preparations and in particular on those related to Northern Ireland Protocol. 
In late March the UK Government informed the devolved administrations that it was 
operating a portfolio of some 200 readiness projects, but no information was shared 
with us until mid-May and then only in limited form so far. The Scottish Government 
and other devolved administrations must not continue to be excluded from decision-
making on issues of critical importance to their interests or remain unable to access 
vital information to inform our own preparations.  
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I have made clear that it is not acceptable that major policy and operational decisions 
which impact on Scotland and our own preparations are being taken by the UK 
Government without consultation.  
 
Despite the restricted means of doing so, we have continued to seek to engage 
constructively with the UK Government and continue to make preparations for the 
possibility of a damaging no deal exit. To do so we have established a readiness team 
which covers both Covid 19 and no deal readiness so as to tackle any areas of overlap 
in the challenges these both raise. I will provide more detail as to the work of this team 
as part of my oral evidence to the Committee.  
 
Checks at Cairnryan and Loch Ryan Ports  
 
Specifically, we are aware that the UK Government’s Border Delivery Group is 
considering practical arrangement for ports, including those on the Irish sea, but there 
is no clarity yet over what that will be required in practice. The operation of any border 
/ customs checks at Cairnryan will primarily be the responsibility of Border Force / 
HMRC to implement, whilst the ports themselves will need to work with UKG on 
understanding infrastructure requirements placed on them as a result of the 
implications of the Northern Irish Protocol. Transport Scotland will continue to monitor 
traffic management requirements in the Dumfries and Galloway area alongside our 
local resilience partners to ensure appropriate facilities are in place.  
 
The impact of the coronavirus outbreak is not only undermining the UK-EU 
negotiations. It is also impacting on necessary legislative preparations for the end of 
the implementation period as a result of the UK’s withdrawal from the EU.  
 
Impacts of the Northern Ireland Protocol on Scotland  
 
During the most recent JMC (EN), I took the opportunity to discuss the progress of 
ongoing negotiations and domestic readiness, including the implementation of the 
Northern Ireland Protocol. I also strongly raised concern regarding the UK Government 
planning to publish implementation plans without sufficient Devolved Government 
involvement. I should make clear that the Scottish Government had no involvement in 
the drafting of the UK Government’s Command Paper on the Protocol published on 
20 May.  
 
I, as well as my officials, continue to press UK Government for proper involvement in 
the discussions around how the Northern Ireland Protocol will be implemented, in 
order to understand Scottish interests and, in devolved areas, plan for implementation. 
At the January JMC (EN) meeting, there was agreement that a distinct workstream on 
the Protocol would be established, comprising all the Devolved Governments. 
However, this has not yet materialised.  
 
The implementation of the Northern Ireland Protocol may result in additional costs for 
both government and industry, for instance any infrastructure or compliance 
requirements for additional checks at Scottish ports of entry. The increased burden of 
tariffs and non-tariff barriers, such as catch certificates and export health certificates 
for products moving from Scotland to Northern Ireland which are at risk of entering the 
EU, is expected to increase industry costs. It is unclear at this point in time what the 
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additional burden will be of these resources, as this is in part, dependant on the 
conditions of an EU trade deal.  
 
In conclusion, there is no reason why the Brexit process has to be conducted in this 
way. Other joint programmes of work, such as that on post-exit UK frameworks, have 
shown that substantive progress can be made where the four governments come 
together as equals, and proceed on the basis of agreement, not imposition.  
 
However, the impact of Covid-19 means that we must refocus available resources on 
what can reasonably be delivered by the end of year, recognising that the only 
responsible course of action is to extend the transition period. 
 
Thank you again for invitation to provide oral evidence to your enquiry. If you require 
anything further in advance please let me know. 
 
 
MICHAEL RUSSELL 
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Correspondence from the Convener to the Cabinet Secretary for the 
Constitution, Europe and External Affairs of 30 April 2020 

 
Dear Michael,   
 
FUTURE RELATIONSHIP NEGOTIATIONS  
 
Despite the current public health emergency, the future relationship negotiations 
between the European Union and UK Government remain ongoing. The Committee is 
acutely aware that the deadline for any extension of the current transition period is 1 
July 2020. The Committee intends to continue scrutinising the negotiations during this 
current period and we look forward to inviting you to give evidence to the Committee 
in the near future.  
 
At the stage, and in recognition that the UK Government’s current position is that it 
does not intend to seek an extension to the transition period, there are a number of 
areas where the Committee would welcome an update, in writing, on the Scottish 
Government’s current assessment of the degree of progress in the negotiations. 
Firstly, the Scottish Government’s perspective on the UK Government’s position that 
it does not intend to seek an extension to the transition period. Secondly, what degree 
of involvement or discussion the Scottish Government has had to date with the UK 
Government with regard to the UK Government position in the negotiating rounds that 
have taken place to date. The Committee recognises that negotiating rounds that have 
taken place have dealt with devolved areas, such as fisheries.  
 
Thirdly, the Committee recognises the impact that the Covid-19 pandemic has had 
upon the Scottish Government, however, the Committee would welcome an update 
on what contingency planning the Scottish Government is making for a No Deal 
outcome from the future relationship negotiations. The Committee would also welcome 
the Scottish Government’s perspective on the scope of any deal it considers to be 
achievable within the current timetable. Lastly, the Committee notes that the 
Specialised Committee on the Protocol on Ireland / Northern Ireland is meeting today. 
I would welcome an update on what discussions the Scottish Government has had 
with regard to the deliberations of the Specialised Committee and the impact of the 
Protocol on Scotland and, in particular, the South West of Scotland. 
 
I recognise the significant pressures that the current Covid-19 pandemic has created 
and therefore there is no deadline for a response to this letter although the Committee 
requests a response before you next give evidence to the Committee. Instead, my 
Clerks would be happy to discuss an appropriate timescale for a response with your 
officials if that would be helpful.  
 
Yours sincerely,  
 
 
Joan McAlpine MSP  
Convener, Culture, Tourism, Europe and External Affairs Committee 
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ANNEXE B 
 
Correspondence from the Cabinet Secretary for the Constitution, Europe and 

External Affairs to the Convener of 3 June 2020 
 
Dear Joan,  
 
I am writing to inform the Committee that the publication “COVID-19: the Case for 
Extending the Brexit Transition Period” will go live today and can be found here: 
https://www.gov.scot/isbn/9781839607981.  
 
We are publishing this paper chiefly to inform the public of the arguments which are 
important here. So far the UK Government has shown no willingness to seek an 
extension, however we will continue to try to persuade them that it would be in the 
national interest for them to do so.  
 
In the paper we argue that extending the transition period for a further two years is an 
appropriate and desirable economic measure that will support economic activity, 
employment and a speedier return to inclusive, sustainable growth.  
 
The detailed arguments in favour of an extension are;  
 

• that it would allow the economy more time to recover from COVID-19 before 
experiencing the additional negative impact of ending the Brexit transition;  

• that the COVID-19 pandemic has prevented government, business and citizens 
from preparing adequately for what will be the most significant change to our 
external trade policy for half a century;  

• that proper democratic and technical scrutiny and implementation of the UK’s 
putative new relationship with the EU is simply not possible in the few months 
remaining before December this year – the end of the current transitional 
arrangements.  

 
I will today also be making a statement in Parliament to introduce the publication. I 
hope that, even with the differing views that exist over Brexit, there will be wide 
consensus that an extension would be the best course.  
 
 
MICHAEL RUSSELL 
 
 
 
 
  

https://www.gov.scot/isbn/9781839607981
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ANNEXE C 
Inter-governmental relations 
 
 
1. The Committee in its first report of the current Parliamentary session ‘The EU 

referendum result and its implications for Scotland: Initial Evidence’ recommended 
that— 

 
“We agree with our counterparts in other parliamentary committees across 
the UK that parliaments and assemblies must have a role to play in these 
discussions and will work closely with them on this. We welcome the First 
Minister’s commitment to keep this Committee informed of progress as 
highlighted in the Parliament’s Resolution of 28 June 2016. We expect the 
principles of the Scottish Government’s Written Agreement on 
Intergovernmental Relations to underpin Government’s engagement with the 
Committee and to be kept informed both before and after formal inter-
ministerial meetings on issues relating to Brexit.” (para. 147). 

 
2. The Committee then followed up on this issue, in the report ‘Determining Scotland's 

future relationship with the European Union’, and reached the following 
recommendations unanimously in relation to IGR— 
 

“It has never been more important that the mechanisms for 
intergovernmental relations between the Scottish Government, the UK 
Government and other devolved administrations are fully effective. This was 
already the case with the growth of the shared space and powers that have 
come from enhanced devolution arrangements and the Scotland Act 2016. 
Brexit has increased this need exponentially. 
 
The UK’s withdrawal from the European Union will be the most significant 
change to this country for decades. It will fundamentally alter Scotland’s 
place in the world and impact on the devolved competences of the Scottish 
Parliament whether that is in terms of the UK’s new relationship with the EU, 
the repatriation of previously EU competences (for example in agriculture or 
fisheries) or the process of establishing new free trade agreements with other 
countries. 
 
The Scottish Government has always, to some degree, been involved 
alongside UK Government ministers in negotiations with their counterparts 
in other Member States in meetings of the Council of Ministers. Scottish 
Ministers have participated in negotiations following the prior agreement of a 
UK negotiating line and set of priorities. This principle should apply to the 
withdrawal agreement and any new free trade agreements. 
 
In relation to negotiations prior to the triggering of Article 50, we support the 
intensification of discussions in the joint ministerial committees, in bilateral 
meetings and at the official level. These meetings should be approached in 
a constructive spirit by all parties. The Committee is concerned that this may 
not always have been the case.  
 

https://parliament.scot/parliamentarybusiness/CurrentCommittees/100966.aspx#l
https://parliament.scot/parliamentarybusiness/CurrentCommittees/100966.aspx#l
https://parliament.scot/parliamentarybusiness/CurrentCommittees/103798.aspx#anna
https://parliament.scot/parliamentarybusiness/CurrentCommittees/103798.aspx#anna
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Given that the terms of reference of the Joint Ministerial Committee 
(European Negotiations) commits all governments to “discuss each 
government’s requirements of the future relationship with the EU and seek 
to agree a UK approach to, and objectives for, Article 50 negotiations”, we 
expect the UK Government to provide a response to the Scottish 
Government on Scotland’s Place in Europe before Article 50 is triggered. We 
also expect the UK Government to say whether the Scottish Government’s 
objectives for a differentiated solution will be set out in the letter from the UK 
Government to the EU to trigger Article 50. 
 
Once the UK has agreed its negotiating position and Article 50 has been 
triggered, we recommend that ways are found to involve the Scottish 
Government and its officials in the negotiations that follow with the EU, both 
at the high-level and on the technical detail. Such involvement has been 
commonplace in the past in areas such as fisheries, agriculture, regional 
development, judicial co-operation etc. in the Council of Ministers and 
various working groups. Brexit should be no different. 
 
As the negotiations on withdrawal proceed, it is already apparent that the UK 
Government, and the Department of International Trade in particular, is 
participating in preparatory discussions with third countries on new free trade 
agreements. We are encouraged to hear from the Cabinet Secretary for the 
Economy, Jobs and Fair Work that some joint working is already underway. 
This should be built upon and intensified. 
 
We recommend that a means is found to involve the Scottish Government in 
bilateral and quadrilateral discussions on future trade deals. This could 
include the creation of a Joint Ministerial Committee on International Trade. 
This could also include government officials and organisations such as 
Scottish Development International meeting regularly with their UK 
counterparts. 
 
Finally, in relation to parliamentary scrutiny and accountability, we believe 
that it is important that the recently established Written Agreement is 
augmented to ensure the flow of appropriate information from the Scottish 
Government to this and other parliamentary committees once Article 50 is 
triggered and also in relation to discussions on future free trade agreements.” 

 
3. The Committee has engaged in a range of correspondence with parliamentary 

committees in other legislatures in the UK with regard to IGR.  For example, in April 
2019, the Committee responded to a letter from the House of Lords European Union 
Select Committee stating that— 

 
“your report highlights the important role that the UK Government envisages 
the Northern Ireland Executive fulfilling in the formal inter-institutional 
structures set out in the Withdrawal Agreement.  The Committee considers 
that this creates a significant imbalance in the degree of involvement of 
devolved administrations within these structures.  The Committee, therefore, 
welcomes your recommendation that there is a case for devolved 

https://www.parliament.scot/S5_European/General%20Documents/CTEEA_2019.04.04_ConvToLordBoswell.pdf
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administrations be ‘in the room’ when devolved competences or interests are 
engaged within these structures. 
 
More generally, the Committee considers it imperative that the Scottish 
Government be part of the decision-making process that underpins the UK’s 
participation within these governance mechanisms.  Accordingly, the 
Committee welcomes your recommendation that the UK Government should 
explain what it means by an ‘enhanced role’ for the Scottish Government in 
the future relationship negotiations.  Furthermore, the Committee supports 
the recommendation that this should, at the very least, involve a role for the 
devolved administrations in dialogue at summit, ministerial and technical 
level”. 
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ANNEXE D 
 

Correspondence from David Frost to Michel Barnier of 19 May 2020 
 
Dear Michel 
 
UK DRAFT LEGAL TEXTS 
 
As I indicated during the last negotiating Round on 15 May, the Government has 
decided to make public the various draft legal texts we have sent you in recent weeks. 

 

The texts are available at 

 
https://www.gov.uk/government/publications/our-approach-to-the-future-relationship- 
with-the-eu 
 
and you may of course now share them, and this letter, direct with Member States. 
 
We are making the texts public as a constructive contribution to the negotiations, and 
in particular as a response to your suggestions in the last two Rounds that it would 
help you explain our proposals in more detail to Member States. We are very clear 
that we are not seeking to negotiate directly with Member States and that it is for you, 
as the EU’s negotiator, to manage any differences of perspective that may emerge. I 
hope that today’s publication will facilitate that work and clear up any 
misunderstandings about the purpose and effect of what we have put to you. 
 
I would like to make three specific points that may help in that process. 
 
First, we have tried to be clear consistently that we are looking for a suite of 
agreements with a Free Trade Agreement at the core. We do not seek to remain part 
of the Single Market or Customs Union, as we do not believe this is in the UK’s interest. 
 
Accordingly, as you know, our legal texts draw on precedent where relevant precedent 
exists (and we have made pragmatic proposals where it does not, for example on road 
transport or energy cooperation). So, for example, our draft FTA approximates very 
closely those the EU has agreed with Canada or Japan. Our draft fisheries agreement 
is very close to the EU / Norway Agreement. Our aviation proposals are similar to 
those the EU has agreed with other third countries. Our draft civil nuclear agreement 
is very close to similar cooperation agreements that Euratom (and indeed the UK) has 
concluded with other third countries. And so on. 
 
Given this reality, we find it perplexing that the EU, instead of seeking to settle rapidly 
a high-quality set of agreements with a close economic partner, is instead insisting on 
additional, unbalanced, and unprecedented provisions in a range of areas, as a 
precondition for agreement between us. 
 
Second, we find it surprising that the EU not only insists on additional provisions, but 
is also not willing even to replicate provisions in previous FTAs. For example, your 
proposals to us contain no provision for mutual recognition of conformity assessment 
(which the EU agreed with or proposed to Canada, Australia, New Zealand and the 

https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu
https://www.gov.uk/government/publications/our-approach-to-the-future-relationship-with-the-eu
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US); no sector-specific provisions for key industries with particular technical barriers 
such as motor vehicles, medicinal products , organics and chemicals (agreed with or 
proposed to one or more of Canada, South Korea, Chile and the US, among others); 
and no equivalence mechanism for SPS measures (agreed with or proposed to 
Canada, Japan, New Zealand, Australia, Mexico and Mercosur). 
 
In services, the EU is resisting the inclusion of provisions on regulatory cooperation 
for financial services, though it agreed them in the EU-Japan EPA. The EU’s offer on 
lengths of stay for short-term business visitors (Mode 4) is less generous than CETA, 
and does not include the non-discrimination commitment found in EU-Mexico. The EU 
has also not proposed anything on services which reflects the specific nature of our 
relationship: indeed your team has told us that the EU's market access offer on 
services might be less than that tabled with Australia and New Zealand. 
 
Overall, we find it hard to see what makes the UK, uniquely among your trading 
partners, so unworthy of being offered the kind of well-precedented arrangements 
commonplace in modern FTAs. 
 
Third, on the “level playing field”. We agreed in good faith a set of commitments in the 
Political Declaration in this area. Although it continues to be suggested that we are not 
willing to deliver on these commitments, as you know, our text sets out a 
comprehensive set of proposals designed specifically (as the Political Declaration puts 
it) to “prevent distortions of trade and unfair competitive advantages”. Our proposals 
are closely modelled on similar arrangements already agreed by the EU with similar 
countries, notably in the Canada FTA. Commissioner Hogan described the Canada 
provisions in March as “solid and anchored in a vast network of underlying international 
conventions and agreements", and no doubt this is why the EU has found it possible 
to come very close to zero-tariff, zero-quota access in this and other agreements 
(some eliminating tariffs on over 99% of tariff lines) without finding it necessary to go 
beyond such standard “level playing field” provisions. 
 
The EU is now asking the UK to commit to much more than that. Your text contains 
novel and unbalanced proposals which would bind this country to EU law or standards, 
and would prescribe the institutions which we would need to establish to deliver on 
these provisions. To take a particularly egregious example, your text would require the 
UK simply to accept EU state aid rules; would enable the EU, and only the EU, to put 
tariffs on trade with the UK if we breached those rules; and would require us to accept 
an enforcement mechanism which gives a specific role to the European Court of 
Justice. You must see that this is simply not a provision any democratic country could 
sign, since it would mean that the British people could not decide our own rules to 
support our own industries in our own Parliament. Similar issues manifest themselves 
across labour, environment, climate change and taxation. We have been clear that the 
UK will have high standards and, in many cases, higher standards than those in the 
EU. However, we cannot accept any alignment with EU rules, the appearance of EU 
law concepts, or commitments around internal monitoring and enforcement that are 
inappropriate for an FTA. 
 
The EU has used various arguments to justify its proposals: 
 

- You claim that we are being offered a future relationship of unprecedented 
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depth. As I have set out, this is not obvious on the basis of the evidence we 
have so far. We have nevertheless suggested that, if it is the mutual 
commitment to zero tariffs that makes these provisions necessary in your eyes, 
then we would be willing to discuss a relationship that was based on less than 
that, as in other FTAs. You have said that you are not willing to have such 
discussions. 
 

- You claim that it is the level of economic integration between the UK and the 
EU which justifies such provisions. In fact, as a share of our economy, the UK 
is already less integrated in trade terms with the EU than Switzerland, Norway, 
or Ukraine. Alternatively, you justify it in terms of trade flows: yet the EU did 
not insist that the US made any “level playing field” commitments in the TTIP 
negotiations beyond those typical to an FTA, although US and UK trade flows 
with the EU are roughly similar. 

 

- You claim that the provisions are required on grounds of “proximity”. This is a 
novel argument in trade agreements and is hard to justify from precedents 
elsewhere. The US and Canada, for example, trade together through a trade 
agreement without provisions of the kind the EU would like to see. This 
proximity argument amounts to saying that a country in Europe cannot expect 
to determine its own rules, simply on the grounds of geography, and that it 
must bend to EU norms. That is not an argument that can hope to be accepted 
in the 21st century. 

 
I could set out similar concerns about the EU’s approach in other areas: 
 

- on fisheries, where the EU’s position that access to our waters after the end of 
this year should be the same as now is clearly not realistic; 
 

- on governance arrangements, where you propose a structure that is not 
replicated in other EU agreements with third countries except those which 
aspire to join the EU; 

 

- on law enforcement, where you describe EU proposals as providing for an 
unprecedentedly close relationship, but in fact they do not go beyond 
agreements you have made with other third countries, many of whom have far 
less data to offer the EU and are less closely involved in the mutual fight 
against crime. We do not agree that the simple fact of putting a set of standard 
measures into a single agreement can itself justify the exceptional and 
intrusive safeguards you are seeking in this area. 

 
Overall, at this moment in negotiations, what is on offer is not a fair free trade 
relationship between close economic partners, but a relatively low-quality trade 
agreement coming with unprecedented EU oversight of our laws and institutions. 
 
It does not have to be like this. I remain convinced that it would be very straightforward 
for us to agree a modern and high-quality FTA and other separate agreements, like 
those you have agreed with other close partners around the world, and that we could 
do so quickly. I do hope that in the weeks to come the EU will think again about its 
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proposals in a way that will enable us to then find a rapid and constructive alternative 
way forward. 
 
I am copying this letter to Jeppe Tranholm-Mikkelsen, Secretary General of the 
Council, and David McAllister at the European Parliament. 
 
With best wishes 
 
DAVID FROST 

Sherpa and EU Adviser 
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Correspondence from Michel Barnier to David Frost of 20 May 2020 

 

Dear David, 
 

Thank you for your letter of 19 May 2020 regarding the publication of various UK draft 
legal texts that day. 
 

We welcome this publication. In line with our transparency policy, the Commission 
had already made public, on 18 March 2020, a draft legal agreement for an ambitious, 
modern, and comprehensive future EU-UK partnership, covering all areas of the 
negotiations as outlined in the Political Declaration agreed with Prime Minister 
Johnson seven months ago. 
 

I share your commitment to helping the process move forward together. I do not think, 
however, that an exchange of letters regarding the substance of the negotiations is 
necessarily the best way to discuss on substantial points. It cannot be a substitute 
for serious engagement and detailed negotiations and, in particular, I would not like 
the tone that you have taken to impact the mutual trust and constructive attitude that 
is essential between us. 
 

Let me make three points in order to clarify some of the points you made in your letter 
and which concern the overall context of our exchanges. 
 

First, the EU agreed in October 2019 a Political Declaration with Prime Minister 
Johnson setting out the framework for our future relationship, with an agreed balance 
of what we had set out to achieve. 
 

This is the only precedent that the EU is following. We have remained faithful to the 

Political Declaration in the legal text we have proposed to the UK, which shows how 

the objectives that we had jointly defined in October 2019 can be translated into a 

comprehensive agreement. 

 

Our ambition is to achieve, as part of our comprehensive economic partnership, a 
free trade agreement, with no tariffs or quotas on any goods. Of course, our new 
trading relationship will never be as fluid as the current situation within the Single 
Market or the Customs Union. This reflects a sovereign and independent UK choice, 
which we respect and do not question. Such a choice comes with consequences. 
 

The EU and the UK are equally sovereign and as such will set the conditions for 
access to their respective markets. Regardless of what your letter suggests, there is 
no automatic entitlement to any benefits that the EU may have offered or granted in 
other contexts and circumstances to other, often very different, partners. 
 

Every agreement that the EU has concluded is unique, with its own balance of rights 
and obligations, tailored to the partner and era in which it is concluded. There is no 
model, no uniform precedent to follow in EU trade policy. 
 

Neither is there a right to what you admit are unprecedented UK proposals in a 
number of areas. Just as we do not accept selective benefits in the Single Market 
without the corresponding obligations, we also do not accept cherry picking from our 
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past agreements. The EU is looking to the future, not to the past, in these 
negotiations. 
 

Second, you mention specifically a few areas of divergence, and focus on the 
question of level playing field. 
 

The UK cannot expect high-quality access to the EU Single Market if it is not prepared 
to accept guarantees to ensure that competition remains open and fair. The EU has 
been clear about this since 2017. This was unequivocally stated by the European 
Council guidelines of 23 March 2018 mandating “work towards a balanced, ambitious 
and wide- ranging free trade agreement (FTA) insofar as there are sufficient 
guarantees for a level playing field”. Given our geographic proximity and economic 
interdependence, there must be robust level playing field safeguards to avoid 
distortions of trade and unfair competitive advantages, to the benefit of consumers 
and companies on both sides. Modern high-quality trade and economic agreements 
go beyond the traditional goal of simply eliminating tariffs and need to protect – or 
even raise – social and environmental standards, in the general interest of citizens 
and consumers. 
 

This means upholding the common high standards applicable in the EU and in the 
United Kingdom at the end of the transition period in the areas of state aid, 
competition, social and employment standards, environment, climate change, and 
relevant tax matters. It also requires appropriate mechanisms for the effective 
implementation of these standards domestically, as well as for enforcement and 
dispute settlement. This does not mean that the UK would be bound by EU law after 
the end of the transition period in these areas; the UK will remain entirely free to set 
its own higher standards. But we need to give ourselves concrete, mutual and 
reciprocal guarantees for this to happen. 
 

In this regard, whereas I believe detailed discussions on substance are for the 
negotiating table, I would like to respond once again to your proposal to reduce the 
ambition of our future economic partnership by letting go of our shared commitment 
for a “zero tariff, zero quota” agreement (which you describe as a “low-quality trade 
agreement”). As I mentioned to you last week, apart from the fact that we do not have 
necessary time for a negotiation on each tariff line, the EU has always made clear 
that any future trade agreement between us will have to include strong level playing 
field guarantees, irrespective of whether it covers 98% or 100% of tariff lines. 
 
Third, and with regard to law enforcement and judicial cooperation, the EU has never 
previously offered such a close and broad security partnership with any third country 
outside the Schengen area. Some UK demands in this area go well beyond the well- 
precedented approach it declares to be taking. In particular, UK seeks continued 
access to EU or Schengen databases. Such access is linked to the obligations that 
Member States have to comply with and would go beyond what some of them have 
today. 
 

These are also all areas that by their nature require strong safeguards in terms of 
protection of fundamental rights. We need the UK to provide those guarantees, as 
agreed only seven months ago in the Political Declaration, such as adequate data 
protection standards. 
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In conclusion, I would like to state again that the success of our negotiation will only 
be possible if tangible and parallel progress is made across all areas of negotiations, 
including engagement on and commitments to a level playing field and appropriate 
governance mechanisms, as well as to balanced, sustainable and long-term 
arrangements on fisheries. The next round must bring this new dynamism in order to 
avoid a stalemate. 
 

I remain convinced that with mutual respect and constructive engagement by the UK 
across the board, on all issues on the negotiating table, we can move forward in the 
limited available time. 

 
Yours sincerely, 

 
Michel Barnier 
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